ALTEZRNATIVE LTGAL “YSTEMS-~~CHINA

SOURCES: Edgar Snow, "The Other Side of’the.Rivar“
Fellx Greene, "Awskened China" :

_ .'Wher we critieize the present criminal justice system and
demgnd its sbolltion, many reople will immeciatelv ask us what we
intend to put in its place.  Information 2bout the Judicial
systems in othesr countries, particularly socialist countries
like China can help us to answer-such questions. This does not
meen that we have to advocate the adoption of the entire Chinese
system in the U.S.. It does mean that there are many aspects of this
system which could be usged in congtructing a new system. of Justice
in this country. Sy 7 aF

In glving examples from the Chinece system, we will orobably

- be asked about the cource and reliability of the information. The
.booke used here were writ*en by men who have spent several months

on =everal occasgions traveling in China. Snow 18 an “old China hang"
and spsaks Chinese. Greene is 2 journallist whoe does not gpeak the
language and used interpreters. Both chose the vlaces thev wanted

to visit’ and the people to whom thevr  wanted to speak. Both visited
Chlnese courts and oprisons and talked to prisoners as_well as wardens,
lawyerse, and jufges. The irpression conveyed by both books is that
te authors are by no means comrunlsts but both have the ability to
lay aslde personal and political prejudices and look at things in an
objective way. It gshould be noted that neither Snow nor Greene saw
any slegns of force@ labor or concentration canpeg in China. Thelr
visits-took pnlace in the late 50's, early #0's, and late 60's.

The legal system of tpaditionel ~ongidered that an illegel
act must be”cons¥dered aga{ns%ttggabaggéggun gfothe circumstancesg

suvrrounding it. Civil éicputes were regcerded as disharmony which
- ne=ded resolution. TIn pre-revolutionary Chine, eivil, commercial, and
religlious dlsputes were rscolved by vill-ge elders or by the guilds or
associatlions to which the disputing varties belonged. The state wesg
conerned onlv with criminel lew. As the old sociey broke dowvn in
the 19th and early 20th centuries, this system ceesed to work.
Centemporary China is developing a legal system thet will fit a: modern
industrial socisty while presérvines the best of the traditional
concepts. : ‘ _ : S

Before 1949, Chinese cities, varticularly Shanghai, had more
crime than New York has today. Shanghal wzs practically ruled by
vnderworld gangs who killed to order, sold opium, and ran lnmumer-
abl: houses of prostitution. Many de2d bodilee were picked up in
Shanghal every #orning-- people who hed been murdered, dled of drug
overdoszg, or vho had sterved to deeth because of the great poverty
of most of the peovle. Within a few ye~rs of the communist victory,
all this wee changed and there was almost no crime in Shanghal or
elsewhere in Chine. WHow did thals charge come about? :

Flrst, under the soclalist svetem there was work and a modest
but adecuate income for all. This eliminated the economic motive
that underlies most crime. Second, the Communist Partv and ad-
ministration, unlike the corruvpt KMT of~icials, were determined
to eliminate the drugz trafflc 2nd the ecriminsl orzanizations whiqh
controlled it. Third, the basis of the communiet organl.ation is th=
neighborhood or work-place committee which enlists the ald of the
veople 1n making and cerrving out decicsions. This oreenization
helped to restore the sense of community and cooperation in the
Chinese cities. -
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New Vork a2s well as other American cities has similar problems
to those of pre-revolutionary Shanghail. There lg :iseriocus un- .
employment, particua®ly in the chettos.. The drug thaffie 1is
uncheeked »y the a2uthoritizs and druge spread with the help of
" the police who are supposed to control them. The mé6d of the
people $éither apathy or fesr and there 1s a2lmost no sense of
regponsibility to others or community of interest in our cities.

Chinese 1law is mede by the National People's Congrese and the
laws apply.to the whole country--the Chinese system is nationsl
rather than fedferal. ~The Chinese court system 1ls divgded into
three parts: il - ohiaa | '

1. The Supreme People's Court

2. "Speclal People's Courts

3. Basic Peovle's Courts

The Basic People's fourts are generally the courts of first instance
and the majority of cases =re hesrd in‘them. Tach case 1lc heard by o
Jjudge and two People's Assessors whoce function is somswhat 1like that
of our juries. The People's Assessors are elscted by popular vote
for o two-vear term and are glven some legal training while serving.
There are 40-1C0 . People's Assessors in each county. When a case
comes to trail, two of them are chosen to attend. Thsy have equsl
rights with the judge =nd the two together mey outvote the judge.

. Below the courts -are the Neighborhood Peovle's Coneciliation
Committees. These are comnosed of trusted community membesrs. The
Committees help to settle persoanl and family disputes and deal with
minor infringementef the law. Use of the Commitiee is voluntary.
The Committecs are able to settle meny disputes which would other-
wise a-~ve to go to court.

The Chinese police 2re under the Ministry of Public Security.
There z2re not very many pollice in Chlina and they patrol unzrmed.
Maintenance of order on a day to day basis le the responsibility of
“the street and work-place committees rather than the police.

. Before an individual cen be arrested, s complete Investligation
must be mede and evidence sufficient to satisfy the court must be
gubmitted in advance. The areest must be made in public, in the
daytime, and in front of witnesces. The famlly of the arrested
verson muet be notified. The accused persgon must be shown the full
evidence against him at least three days before his trial. He may
chosge hls own lawver or have thz court appolnt a lawyer for hln.

The cese tust be hesrd within ~ne month of the cherges being lald. A
Cenedien lawyer, Kennsth Woodsworth, =2nd a British lawyer and Member
of Parlisment Mr. F. Elwyn Jones have observed the arrest and trial
procedures and both were. satigfizd that theze.rules were not Just

on paver. . '

The Chinese lawyers (there are only about 3,000 in. China)
and courts do ro heve too much businegss. O0ften, there are no court
casesg for sevaral deys, even in large citlies. China has no proverty
litigation of the type that fills Western courts. There are no
channelg in China to dlspose of stolen goods or %o obi—ain or sgsll
11legal drugs. The random violsnce toward persons and property which
is 80 common in the West is almost uninown in China.

. Both Greene and Snow visisted the Peking municipal prison, the
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only one in the city which has about 1800 prisonerg. About 100

of these prisoners were women a2t the timz of Snow's vigits. Peking
has a population of slizhtly over four million. This prison has

no armed guards or bars. The prison 810P8 are run by orisoner
foremen. The prisoners also run the library, canteen, and barber
ghop.. The prisoners haege their own band, theztre group, and opera
troupe. Mem:and women prisoners cat together and attend plays and
movies togsther. ;

The majority of prisoners were in for theft of state property,
embezzlement and forgery. Few were in for violent crimes against
persons. Chinese laws provides for the death penalty for murder
and for rape of a vietim under 14. However, the death sentence
is sutomatically suspended for two years to glve an opvortunity
for reform. If a person under the death sentnece s~oweg svidence
of sincere reform, his sentence is ugually commuted. Few sentences
extend more than ten veers. :

Besides the regular clty jeils, a convicted verson nould be
sentenced to probation( for minor erimee or “irst offenses) or
sent to a state reform ferm. Snow reported that the reform farms
are very much like the ordinary stete farms of China and definitelw
are not a Chinese vermion of Siberia. :

-The emphasis of the Chinese prison system 1s reform. Only
a very small percentage of Chinese prisoners are repeaterec.

The authorites want the prisoner to be pereuaded ofithe jJjustness

of the cause of communism and to sttain an awareness of how his
.actions ean help or hurt that cavse. The Chinese believe that

real conviction must be the bazie of the person's cooveration with

the 2ims of socisty. The techniques used to achieve this cosverstion
are study, criticism, and self-eritizism. Prison officiels tolad

Snow that violence 1s rever used ané he was inclined to helieve this
because the chief tactics of the Chilnesé Communigts have been =ducrztion
end versuesion in enlicting peonle on thair sige.

This process of study and eriticiem is the besis of *he 80-
called “brainweshing" of the Chinese. It ie based on the conviction
that a person c2n chsnge i~ fundamental vayve. The (hinese believe
that this trancformation of the indivicusl is essentizl in order
to create a new society. The pzform of prisoners is Hut one examvle
of the change of consciousneses that the whole people must undergoe



